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In the Court of Appeals of the District of Columbia. 


Mary E. Swart et al., Appellants, 

vs.. 

The District of Columbia. 


No. 1007, 


a Supreme Court of the District of Columbia. 

Mary E. Swart et al. 1 

vs. > No. 43118. At Law. 

The District of Columbia. ) 


United States of America, 
District of Columbia , 


ss : 


Be it remembered that in the supreme court of the District of Co- 
lumbia, at the chy of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
ings had in the fibove-entitled cause, to wit : 


1 Declaration. 

Filed June 10, 1899. 

In the Supreme Court of the District of Columbia. 

Mary E. Swart and Barnett H. Swart, ^ 

Her Husband, Plaintiffs, 

vs. 

The District of Columbia, Defendant. 

1 . 

The plaintiffs sue the defendant, and for cause of action state as 
follows: The plaintiffs are and at the time of the grievances herein- 
after complained of were husband and wife. The defendant is and 
at the time of the commission of the said grievances was a body 
corporate for municipal purposes, charged with the duty, among 
other things, of keeping and maintaining the public highways in 
the District of Columbia in a condition reasonably safe for persons 
to pass and repass upon and over the same, whether on foot or in 
vehicles drawn by horses, yet the defendant, not regarding its duty 
in the premises, on, to wit, the 31st day of March, A. D. 1899, and 
for a long time prior thereto, to wit, for a period of two weeks, and 
at the District aforesaid, wrongfully caused, suffered, and permitted a 
portion of one of the said public highways, to wit, a certain street in 
the citv of Washington known as First street between S and T streets 
1— 1007a 


j At Law. No. 43118. 
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northwest, to be dug up and two large excavations to be made, 

2 one on each side of the middle line of said street, and each of great 
length, depth, and width, to wit, of five feet in length and twelve 

feet in depth and eighteen inches in width, and wrongfully and negli- 
gently caused, suffered, and permitted large quantities of earth to be 
piled up and remain on each side of each of said excavations to a 
height of, to wit, five feet, and of a character such as to frighten ani- 
mals, and especially horses, passing on and over the said public high- 
ways at and near the place of the said excavations and each of them, 
and wrongfully and negligently caused, suffered, and permitted the 
said excavations to be and remain open and unguarded and in an un- 
safe and dangerous condition to persons using the said public highway, 
and also caused, suffered, and permitted the said large quantities of 
earth to be piled up and remain as aforesaid ; of all of which the 
defendant had full knowledge and due notice in time reasonably to 
have corrected the same and the said unsafe and dangerous condi- 
tion. of the said highway aforesaid. On, to wit, the day and date 
aforesaid and at the place aforesaid, while the female plaintiff was 
passing along said portion of said public highway in a vehicle, to w T it, 
a buggy, drawn by a road- worthy horse of gentle disposition, which 
said horse was being driven with due care and was under full contiol 
and management and while the said horse so, as aforesaid, drawing 
the said vehicle was so, as aforesaid, being carefully driven between 
the two excavations aforesaid, the said horse became startled and 
took fright at the said piles of earth or one of them so, as aforesaid, neg- 
ligently placed and caused, suffered, and permitted to remain in and 
upon the said highway, and because of such fright swerved 

3 and shied, so that one foot of the said horse slipped and fell 
into one of the said excavations, which was left open and un- 
guarded, as aforesaid, by reason of which said slipping and falling the 
said vehicle was caused to be upset and overturned, and was upset 
and overturned, and the female plaintiff thrown violently to the 
ground, and then and there dragged, together with said vehicle, 
along the ground for a great distance, to wit, a distance of fifteen 
feet, by reason of which the said female plaintiff then and there 
suffered and received great and permanent bodily injuries, and 
one of her ribs was fractured, and she received severe and serious 
and permanent internal injuries and severe and serious and perma- 
nent injury to her eyes, and was grievously lacerated and bruised 
and made sick, sore, lame, and disordered, and suffered great bodily 
and mental anguish, and was otherwise greatly hurt and injured, 
and from thence hitherto, as a result of such injuries, caused as afore- 
said, has suffered great physical -and mental pain, and was and has 
been permanently injured, to the damage of the plaintiffs in the sum 
of $10,000, which they claim of the defendant, besides the costs of 
this suit. 

2 . 

And for a further cause of action the plaintiffs state as follows : 
The plaintiffs are and at the time of the grievances hereinafter com- 
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plained of were husband and wife. The defendant is and at the 
time of the commission of the said grievances was a body corporate 
for municipal purposes, charged with the duty, among other things, of 
keeping and maintaining the public highways in the District 
of Columbia in a condition reasonably safe for persons to 

4 pass and repass upon and over the same, whether on foot or 
in vehicles drawn by horses, yet the defendant, not regarding 

its duty in the premises, on, to wit, the 31st day of March, A. D. 1899, 
and for a long time prior thereto, to wit, for a period of two weeks, 
and at the District aforesaid, wrongfully caused and suffered and 
permitted a portion of one of the said public highways, to wit, a cer- 
tain street in the city of Washington known as First street between 

5 and T streets northwest, to be dug up and two large excavations 
to be made, one on each ' side of the middle line of said street, and 
each of great length, depth, and width, to wit, of five feet in length 
and twelve feet in depth and eighteen inches in width, and wrong- 
fully and negligently caused, suffered, and permitted large quanti- 
ties of earth to be piled up and remain on each side of each of said 
excavations to a height of, to wit, five feet, and wrongfully and neg- 
ligently caused, suffered, and permitted the said excavations to be 
and remain open and unguarded and in an unsafe and dangerous 
condition to persons using the said public highway, and also caused, 
suffered, and permitted the said large quantities of earth to be piled 
up and remain, as aforesaid, of all of which the defendant had full 
knowledge and due notice in time reasonably to have corrected the 
same and the said unsafe and dangerous condition of said highway 
aforesaid ; and on, to wit, the day and date aforesaid, and at the 
place aforesaid, while the female plaintiff was passing along the 
said portion of said highway in a vehicle, to wit, a buggy, 
which vehicle was drawn by a horse, which said horse was 
being driven by her brother, who . in so driving the said horse 

was using due care and diligence, and while the said 
5 horse, being so driven, as aforesaid, and drawing the said 
vehicle, was passing between the two excavations, as aforesaid, 
one or more of the feet of the said horse slipped or fell into one of 
the said excavations, as aforesaid, so, as aforesaid, left open and un- 
guarded, by reason of which slipping or falling of the said horse the 
said plaintiff was thrown violently to the ground and the said vehicle 
was overturned upon her, and she was then arid there by the said 
horse dragged, with the said vehicle, along the ground to a great 
distance, to wit, a distance of fifteen feet, by reason of which the 
female plaintiff then and there suffered and received great and per- 
manent bodily injuries and one of her ribs was fractured, and she 
received severe and serious and permanent internal injuries and 
severe and serious and permanent injury to her eyes, and was griev- 
ously lacerated and made sick, sore, lame, and disordered and suf- 
fered great bodily and mental anguish, and was otherwise greatly 
hurt and injured, and from thence hitherto, as a result of such in- 
juries, caused as aforesaid, has suffered and will continue to suffer 
great physical and mental pain, and was and has been permanently 
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injured, to the damage of the plaintiffs in the sum of $10,000, which 
they claim of the defendant, besides the costs of this suit. 

CHARLES C. TUCKER and 
CHARLES A. ECCLESTON, 

Attorneys for Plaintiff-. 

6 The defendant is to plead hereto on or before the twentieth 

day, exclusive of Sundays and legal holidays, occurring after 
the day of service hereof ; otherwise judgment. 

CHARLES C. TUCKER and 
CHARLES A. ECCLESTON, 

Attorneys for Plaintiff-. 


Defendant’s Plea. 

Filed August 12, 1899. 

In the Supreme Court of the District of Columbia. 

Mary E. Swart et al. 1 

vs. V At Law 7 . No. 43118.- 

The District of Columbia. J 

The defendant, for plea to each and every count of the plaintiff s’ 
declaration, says it is not guiltv in manner and form as alleged. 

" A/ B. DUVALL, 

C. A. BRANDENBURG, 

Attorneys for Defendant. 

7 Joinder of Issue. 

Filed August 15, 1899. 

In the Supreme Court of the District of Columbia. 

Mary E. Swart et al. ) 

vs. >At Law. No. 43118. 

The District of Columbia. J 

The plaintiffs join issue upon the plea of the defendant in the 
above-entitled cause. 

CHARLES COWLES TUCKER, 
CHARLES A. ECCLESTON, 

Attorneys for Plaintiffs. 

Memorandum. 

Verdict for the defendant. 

8 Supreme Court of the District of Columbia. 

Saturday, April 28, 1900. 

Session resumed pursuant to adjournment, Chief Justice Bingham 
presiding. 

The following case was certified to criminal court No. 2, Justice 
Cole presiding : 
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Mary E. Swart and Barnett H. Swart, 

Her Husband, Plaintiffs, 
vs. 

The District of Columbia, Defendant. 

The motion for a new trial filed herein not having been submitted 
to the court within fifteen days after verdict, as provided by the rules 
of court, it is considered that said motion be, and the same is hereby, 
overruled and judgment on verdict ordered ; therefore it is consid- 
ered that the plaintiff's take nothing by their suit, and that the de- 
fendant go thereof without day and recover against the plaintiffs its 
costs of defense, to he taxed by the clerk, and have execution thereof. 

vh* vD 

^ ^ /Jh 

Saturday, May 12, 1900. 

Session resumed pursuant to adjournment, Mr. Justice Cole pre- 
siding. 

^ 

^ ^ ^ *7* 'p 

Mary Swart et vir., Plaintiffs, 1 

vs. >At Law. No. 43118. 

District of Columbia, Defendant. J 

Now come here the plaintiffs, by their attorney, and note 
9 an appeal to the Court of Appeals, and the penalty of the 
bond for costs on appeal is fixed at fifty dollars. 

Memorandum. 

May 21, 1900. — Appeal bond filed. 

Supreme Court of the District of Columbia. 

Wednesday, June 6, 1900. 

Session resumed pursuant to adjournment, Mr. Justice Cole pre- 
siding. 

* 1 * *£* * 1 * * 1 * 

'S ^ ^ 'h -r* 

Mary E. Swart and Barnett H. Swart, 

Her Husband, Plaintiffs, 

vs. 

The District of Columbia, Defendant. 

Now again come here the plaintiffs, by their attorneys, and pray 
the court to sign and seal their hill of exceptions taken during the 
trial hereof and heretofore submitted to the court, and that the same 
may he made part of the record, now for then ; which is done accord- 
ingly. 

It is ordered that the time within which to file the transcript of 
a* record in the Court of Appeals he, and hereby is, extended for the 
period of forty days. 


1 


► At Law. No. 43118. 

J 


*\ 

>- At Law. No. 43118. 
J 


C) MARY E. SWART ET AL. VS. THE DISTRICT OF COLUMBIA. 


10 Bill of Exceptions. 

Filed June 6, 1000. 

In the Supreme Court of the District of Columbia. 
Mary E. Swart and Barnett H. Swart, ^ 


Her Husband, Plaintiffs, 

vs. 


At Law. 


No. 43118. 


Tiie District of Columbia, Defendant. 


At the trial of this cause the plaintiffs, to maintain the issues on 
their part joined, offered and gave evidence tending to show as fol- 
lows : 

The plaintiffs are husband and wife, and were such on the day 
named in the declaration. On that day the female plaintiff and her 
brother were riding in a buggy drawn by a horse of ordinary gentle 
disposition, which was being driven by the brother, who was experi- 
enced in the driving of horses and especially of the said horse. First 
street northwest, in the city of Washington, District of Columbia, 
mentioned in the declaration, has one of its terminii at the southern 
entrance to the Soldiers’ Home grounds. The said street on the 
day aforesaid was paved from curb to curb with asphalt. S 
street in the said city intersects the said First street several squares 
south of the said entrance to the said Soldiers’ Home grounds. 
On the day aforesaid the defendant was and for some days 
prior thereto had been engaged by its servants in the work 
of laying a sewer through and across First street a short 
distance above the north curb line of S street, and for several 
squares east and west of First street. As part of the said 
work the defendant had cut two trenches in First street, 
11 each about two and one-half feet wide and four or five 
feet deep, which two trenches were so cut as to leave between 
them, in the middle of the street, a portion of the asphalt pavement 
uncut and of a width of not more than seven 'or eight feet, for the 
passage of vehicles. The earth taken from the said trenches was 
piled up in four heaps, one on the north side and one on the south 


e of each of the said trenches, and each being several feet in height 
and several feet in width. There were no barricades about the said 
piles of dirt, and there was no protection about the said trenches, 
except that there was along or just over the western edge of the east- 
ernmost trench a piece of board about two inches thick, ten inches 
wide, and five or six feet in length, or there was lying lengthwise 
over the said trench a board sufficiently long to cover the said trench 
from end to end, but so narrow as to leave a portion of the said 
trench uncovered on each side of the said board. 

The only testimony as to the occasion and cause of the accident 
was the following : 


Robert Porter, a witness for the plaintiffs, testified that he saw 
the accident ; that when the horse first started to run away he thinks 
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h'e got his front foot up on the dirt pile, up on the south bank on the 
east side ; that the wheel of the buggy struck the north bank. 

The plaintiff, Mrs. Swart, testified in her own behalf that the 
wheel of the buggy went up on the northeast pile of dirt; the horse 
had entirely passed the front pile of dirt before the buggy tilted ; 
that the horse shied and the wheel of the buggy went up on 

12 the embankment ; that she could not see the horse’s feet, and 
does not know whether he went down in the excavation or 

not. 

The plaintiffs witness, Robert McChesney, testified that the pas- 
sageway in .the street was about eight feet in width ; that there 
were four banks of dirt piled on each side, about four feet high. 

At the time of the accident the horse was driven by the brother 
of the female plaintiff, Frank G. Ward, who testified that when he 
drove down First street from the Soldiers’ Home he was driving at 
a moderate rate ; that there was no other street he could have come 
down from Soldiers’ Home ; that it was daylight ; that he saw within 
a block before reaching it that there had been an excavation in the 
street, and knew that it w r as a narrow place to drive through and 
required careful driving; that one had to be a pretty neat driver to 
get through there ; -he could not say what it was that affected his 
horse ; when the horse got to the pile of dirt it shied ; it had passed 
the first pile, and its fore foot was about on a line with the trenches ; 
the horse shied at something and went towards the east side, and 
that carried the left front wheel of the buggy onto one of the piles 
of dirt ; that the wheel of the buggy went up on the pile of dirt 
after the horse shied, and the horse trod on the board and its left 
hind leg went into the trench, and w T hen it tried to get out the 
buggy turned over; that it was not the struggle of the horse to get 
its foot out, but the going up on the pile of dirt that caused the 
buggy to overturn; that Mrs. Swart screamed; that the 

13 horse did not start to run away until the witness got up from 
the ground where he was thrown ; that the buggy was not 

overturned because of the struggle of the horse to get his left hind 
foot out' of the excavation, but by the wheel running up on the pile 
of dirt ; that the buggy w T as not turned over before the horse put 
his foot in the hole, and that the horse did not start to run until 
the buggy had turned clear over. Witness would say that it must 
have been Mrs. Swart’s screams that started the horse. 

The plaintiffs gave further evidence tending to show that the 
female plaintiff w T as seriously injured by reason of the accident. 

The foregoing is the substance of all the testimony. At the close 
of the said testimony the defendant, by its attorneys, requested the 
court to instruct the jury that upon the said testimony the plaintiffs 
were not entitled to recover, and the court, over the objection of the 
plaintiffs, so instructed the jury, and the plaintiffs, by their attor- 
neys, duly excepted, and the jury thereupon, under the instruction 
of the court, rendered its verdict for the defendant. 
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And tlie plaintiffs pray the court to sign this their hill of excep- 
tions, which is done, now for then, this 6th day of June, A. D. 1900. 


CHAS. C. 

Settled by consent. 

V 

HENRY E. DAVIS, 

For the Plaintiffs. 

A. B. DUVALL, 

For the Defendant. 


COLE, [seal.] 
Asso. Justice. 


14 Supreme Court of the District of Columbia. 

United States of America, \ 

District of Columbia, J ss ' 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
13, inclusive, to be a true and correct transcript of the record, as pre- 
scribed by rule 5 of the Court of Appeals of the District of Colum- 
bia, in cause No. 43118, at law, wherein Mary E. Swart et al. are 
plaintiffs and The District of Columbia is defendant, as the same 
remains upon the files and of record in said court. 

In testimony whereof I hereunto sub- 
Seal Supreme Court scribe my name and affix the seal of said 
of the District of court, at the city of Washington, in said Dis- 
Columbia. trict, this 12th day of June, A. I). 1900. 

JOHN R. YOUNG, Clerk. 

t 

Endorsed oil cover: District of Columbia supreme court. No. 
1007. Mary E. Swart et al., appellants, vs. The District of Colum- 
bia. Court of Appeals, District of Columbia. Filed Jul- 10, 1900. 
Robert Willett, clerk. 
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OCTOBER TERM, 1900. 


No. 1007 . 


MARY E. SWART ET VIR, Appellants, 

vs. 

DISTRICT OP COLUMBIA. 


BRIEF IN BEHALF OF THE APPELLANTS. 


I. 


STATEMENT OF THE CASE. 

. This is a suit for personal injuries sustained by the female 
appellant. 

The facts of the case are fully, yet briefly, set forth on 
pages 6 and 7 of the record, which it is not deemed neces- 
sary to reproduce here. The salient facts are, as will be 
seen upon reading the pages of the record referred to, that 
the female appellant and her brother, who was experienced 
in the driving of horses, and especially the horse hereinafter 
more particularly referred to, were coming down First 
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street northwest, in the city of Washington, from the 
Soldiers’ Home grounds, in a buggy drawn by a horse, 
which the brother was driving. First street was at the 
time paved with asphalt from curb to curb, and the 
appellee was, and for some time had been, engaged in lay- 
ing a sewer through and across First street, and as part of 
the work had cut two trenches in the street transversely 
thereof, but leaving uncut between the trenches in the mid- 
dle of the street a portion of the asphalt pavement seven 
or eight feet wide for the passage of vehicles. The 
earth taken from the trenches was piled up in four heaps 
along the north and south sides of each of the trenches, 
and there was no barricade or other protection about 
the trenches, except that there was just over the western 
edge of the eastern trench a piece of board about ten inches 
wide and five or six feet long, or there was lying lengthwise 
over the last-mentioned trench a board of sufficient length 
to cover it from end to end, but so narrow as to leave a por- 
tion of the trench uncovered on each side of the board. 
There was no other street down which the female appellant 
and her brother could have come from the Soldiers’ Home 
grounds. At the time of the accident occasioning the inju- 
ries complained of it was daylight. 

While driving down the street the female appellant’s 
brother was driving at a moderate rate of speed, and he 
saw the place of the accident within a block of reaching 
it, and knew that it was a narrow space through which 
he would have to drive, so narrow that it would require 
careful driving. The testimony as to how the accident 
happened varies, but not substantially. The appellants’ 
contention is that the true version of the testimony is that 
when the horse got to the piles of dirt, or one of them, on the 
north side of the trenches it shied. It had passed the north- 
ern piles and its fore foot was about on a line with the 
trenches. What it was that caused the horse to shy is not 
known, but it shied at something and went towards the east 
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side, and this movement carried the left front wheel of 
the buggy onto one of the piles of dirt. The wheel of the 
buggy went onto the pile of dirt after the horse shied, and 
the horse trod on the board, and its left hind leg went into 
the trench, and when he tried to get it out the buggy turned 
over. The female appellant testified that the horse had 
entirely passed the front or north pile of dirt before the 
buggy tilted ; that the horse shied and the wheel of the 
buggy went up on the embankment (Record, p. 7, fols. 11, 12). 

Her brother testified that it was not the struggle of the 
horse to get its foot out, but the going up on the pile of dirt, 
that caused the buggy to overturn ; that the buggy was not 
turned over before the horse put his foot in the hole, and 
that the horse did not start to run hiitil the buggy turned 
clear over. In the witness’ opinion it was his sister’s screams 
that caused the horse to run (Record, p. 7, fols. 12, 13). 

The female appellant and her brother were thrown from 
the buggy, and she was seriously injured.’ 

Counsel for the appellee laid great stress upon the state- 
ment of the brother “ that it was not the struggle of the horse 
to get his foot out, but the going up on the pile of dirt, that 
caused the buggy to overturn ; * * * that the buggy 

was not overturned because of the struggle of the horse 
to get his left hind foot out of the excavation, but by the 
wheel running up on the pile of dirt.” Counsel for 
the appellants, with obvious justice, contended that the 
only fair meaning of this statement was and is that 
the shying of the horse caused the buggy to go up on 
the pile of dirt and the horse’s foot to go into the trench, 
and that had the horse not endeavored to free its foot from 
the trench the buggy could have been backed, or at least 
stopped where it was, and not have overturned ; so that 
while literally it was the fact of the wheel being upon the 
pile of dirt that caused the buggy to overturn, yet the effi- 
cient cause of its overturning was the effort of the horse to 
free himself, thereby giving” to the buggy the movement 



4 


6 


which caused it to overturn. At any rate, the question what 
in fact caused the buggy to overturn was one for the jury, 
and a manifestly fair inference from the testimony would be 
in accordance with the contention of counsel for -the appel- 
lants. It is impossible to say with fairness that a verdict in 
accordance with that contention would not have been justi- 
fied by the testimony, or at any rate that all “ reasonable 
men ” must or would draw the opposite conclusion. 

II. 

Assignment of Errors. 

The court below erred : 

1. In instructing the jury that upon the testimony appel- 
lants were not entitled to recover. 

2. In directing the. jury to render a verdict for the appel- 
lee on the ground that no negligence on its part was shown 
by the testimony. 

III. 

Argument. 

It is seen that the question of contributory negligence 
does not enter into the case, for the double reason that there 
is no evidence tending to show any negligence on the part of 
the female appellant or her brother, and that, even if the 
brother had been guilty of negligence, it could not be attrib- 
uted to the female appellant so as to affect her right to re- 
cover. 

Little vs. Iiackett, 110 U. S., 300. 

The sole question in the case, therefore, is whether the 
action of the appellee in making the trenches and throwing 
up and leaving in the public high way the piles of dirt men- 
tioned, under the circumstances disclosed by the testimony, 
was negligence on the part of the appellee, or, rather, whether 


the situation presented was not such as to make it a proper 
question for the jury to determine whether there was such 
negligence. 

The question of negligence in a damage suit is one of law 
only where the facts are such that all men must draw there- 
from the same conclusion ; and where the question of negli- 
gence is uncertain, whether from a conflict of evidence or 
from the different conclusions which may be reasonably 
drawn from the evidence, it should be submitted to the jury ; ■ 
and when a given state of evidence is such in a case where 
negligence is chargeable that reasonable men may fairly 
differ upon the question as to whether there was negligence 
or not the determination of the matter is for the jury. 

B. & P. R. Co. vs. Carrington, 3 App. D. C., 101. 

Railroad Co. vs. Snashall, 3 App. D. C., 420. 

Railroad Co. vs. Webster, 6 App. D. C., 182. 

District of Columbia vs. Gray, 6 App. D. C., 314. 

Adams vs. Railroad Co.', 9 App. D. C., 26. 

Railroad Co. vs. Adams, If App. D. C., 396. 

Grand Trunk Railroad Co. vs. Ives, 144 U. S., 408. 

Railroad Co. vs. Powers, 149 U. 8., 145. 

Gardner vs. Michigan Central Railroad Co., 150 U. S., 
349. 

Texas & Pacific R. Co. vs. Gentry, 163 U. S., 353. ' 


The question whether a given state of case involves negli- 
gence is in general for the jury, and accordingly whether the 
failure to supply barricades or other barriers is negligence 
depends upon the facts of each case, and is a question for 
the jury. 

Sharp vs. The Township of Evergreen, 67 Mich., 443. 


Houfe vs. Town of Fulton, 29 Wis., 296. 

Palmer vs. The Inhabitants of Andover, 2 Cush., 600. 
City of Rockford vs. Russell, 9th 111. App., 229. 

City of Atlanta vs. Wilson, 59 Ga., 544. 

Joslyn vs. City of Detroit, 42 N. W. Rep., 50. 
Southern vs. City of Detroit, 42 N. W. Rep., 118. 
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Where the District of Columbia authorizes excavations in a 
public street so as to leave the street in an unsafe condition 
for pedestrians, it is at once chargeable with the duty to see 
that proper safeguards are provided to prevent accidents, 
and whether such safeguards were in fact provided in a 
given case is a question for the jury. 

McPherson vs. District of Columbia, 18 D. C., 564. 

Costello vs. District of Columbia, 21 D. C., 508. 

Whenever a highway is from any cause rendered so unsafe 
as to put travelers upon it in peril, it is the duty of the mu- 
nicipality to do whatever is practicable and reasonable 
under the circumstances to render it safe, and the facts in 
each case are to be submitted to the experience and judg- 
ment of the jury. 

Township of Plymouth vs. Graves, 125 Pa. St., 24. 

City of Portland vs. Richardson et cil . , 54 Me., 46. 

Aston vs. McClure, 102 Pa. St., 322. 

W yandotte vs. Gibson, 25 Kan., 236. 

In the court below the appellee relied largely, if not prin- 
cipally, upon the decisions of this court in the cases of The 
District of Columbia vs. Ashton, 14 App. D. C., 571, and The 
District of Columbia vs. Moulton, 15 App. D. C., 363. It is 
submitted that neither of these cases is out of harmony with 

ts 

the contentions of the appellants in the premises. 

In the former case a conductor on a street car was injured 
in the evening while standing on the running board of an 
open car, registering a fare, by being struck by one of the 
timbers of a trestle erected over sewer excavations which 
were being made by the District’s contractors in the street. 
The testimony showed that the conductor had full knowl- 
edge of the situation, and that the circumstances were 
such that he was held guilty of contributory negligence, 
upon which question the case turned and was decided 
against him. In its opinion the court, speaking by 


Alvey, Chief Justice, used language (page 577), upon 
which the appellee laid great stress and reliance, to the effect 
that there can be no question of the right of the District of 
Columbia to use the streets of the city for the purpose of con- 
structing sewers under the beds thereof, nor can there be a 
question of the right of the municipal authorities to use 
the most approved and best adapted means and appli- 
ances for the execution of the work of improvement, 
and that the agents and contractors of the municipal 
government have the same right to employ the same 
means and appliances. This is very far from saying 
that the municipality is under no obligation to use due care 
and diligence and to avoid negligence in the prosecution 
of the work, and to protect those using the street from the 
danger of accident by and through such means and appli- 
ances and under the circumstances under which they are 
used ; and the heart of the case is to be found in the follow- 
ing language in the opinion (page 581) : 

“ Indeed, if it is conceded that there was a want of skill or 
that there was negligence in the construction, or placing of 
the trestle, still, upon considering the facts established by the 
plaintiff himself, and the application of the principle of the 
mutual contribution to the result, the contributory negli- 
gence of the plaintiff was such as, in law, to preclude his 
right to recover.” 

The case of The District of Columbia vs. Moulton is consid- 
ered hereinafter. ’ 

We are now brought to a consideration of the question 
whether in the light of the particular facts of the case the 
action of the appellee complained of constituted negligence 
or that the jury might fairly so have found. 

In enlightenment of this question the consideration of the 
court is asked to the following adjudications : 
k In Houfe vs. Town of Fulton, 29 Wis., 296, it was held that 

the absence of any guard or railing at the side of a bridge 
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forming part of a highway is a defect from which the jury 
may find that the bridge was defective, rendering towns lia- 
ble for injuries resulting from defective highways, and that 
where, beside the defect in the highway, there is another ap- 
proximate cause contributing directly to produce the injury, 
which cause is not attributable to the plaintiff’s negligence 
or that of any third person, the town is still liable in 
case the jury shall find that the damage would not have been 
sustained but for the defect in the way. In this case the 
plaintiff’s horse, passing over a bridge without guards, sud- 
denly stopped, staggered, fell sidewise, and went over the 
side of the bridge into the river, carrying the plaintiff with 
him, and the court, declining to decide whether the same 
rule would apply were, the horse at the time of the injury in 
a condition of fright or unmanageabfeness not caused by any 
defect in the highway, yet held that if there were an exception 
of that kind it would not include a case where a horse merely 
shied or started or was momentarily not controlled by the 
driver. 

In Palmer vs. Inhabitants of Andover, 2 Cushing, GOO, it was 
held that the town was liable for an injury caused by a defect 
in the highway occasioned by the want of a rail or barrier 
which, if present, would have prevented the happening of the 
injury complained of, and that a town is liable for an injury 
occasioned by a defect in its highway where the primary 
cause of the injury is a pure accident, occurring without the 
fault or negligence of the party injured, and one which no 
prudence and sagacity could have foreseen and provided 
against, if the injury would not have been sustained but for 
the defect in the highway. 

See to the same effect Joliet vs. Verley, 35 111., 58, 66, and 
Lacon vs. Page, 48 111., 499. 

In Rockford vs. Russell, 9 111. App., 229, it was held that 
whether a guard along a street is necessary for the proper 
protection of travelers is a question for the jury, to bo left to 
its free determination, and that the fright of a horse con- 
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tributing to an injury is in the nature of an accident or mis- 
hap incident to the use of horses, and comes within the rule 
that if ordinary prudence could not have foreseen and pre- 
vented the accident and the injury would not have occurred 
but for the defect in the street a municipality is liable. 

In Atlanta vs. Wilson, 59 Ga., 544, it was held that, 
though the plaintiff’s horses took fright, turned over his 
buggy, and threw it down the embankment of the street 
upon which ho was driving, and thus he was injured, yet, if 
the city was negligent in constructing the embankment and 
not providing it with necessary railing and other means of 
protection and not keeping the street in safe condition, and 
such negligence was the real cause of the injury (the jury 
being the judge of these matters as questions of fact), the 
plaintiff was entitled to recover. 

In Clinton vs. Howard, 42 Conn., 294, the plaintiff’s horse 
was frightened by a pile of stones in the highway, took fright 
and shied off, thereby drawing the plaintiff’s wagon rapidly 
and violently against another wagon, upsetting and break- 
ing the plaintiff’s wagon and injuring him and his horse. 
The court held the defendants liable, saying that an object 
on the highway calculated to frighten a horse of ordinary 
gentleness may be on that ground a nuisance, and is not 
distinguishable in law from an obstruction which a traveler 
drives against. 

In Baldwin vs. Greenwoods Turnpike Company, 40 Conn., 
288, there was a defect in a highway which caused a horse 
to become frightened by the breaking of the carriage to 
which he was attached, in consequence of a defect for which 
no negligence was attributable to the plaintiff. The horse 
ran away, throwing out the driver, soon after which he left 
the highway and passed over private property to an open 
turnpike, where, still running, he furiously fell over the side 
of a bridge by reason of a defect in the railing, such defect 
being attributable to the negligence of the turnpike com- 
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pany. The plaintiff was held to be entitled to recover from 
the turnpike company for the injury to his horse. 

In Union Pacific Railway Company vs. McDonald, 152 
U. 8., 202, it was held that a hoy twelve years of age, who, 
having become alarmed at something, ran toward a deposit 
of slack on an open lot, the property of the railroad com- 
pany, which was maintained under circumstances involving 
negligence on the part of the company, fell on and into it 
and was badly burned, was not a trespasser under the cir- 
cumstances, was not guilty of contributory- negligence, and 
was entitled to recover. 

And in Wyandotte vs. Gibson, 25 Kansas, 236, it was held 
that — 

“ When a city in grading a street leaves a high and 
steep embankment in the street, without railing, light, 
or other guard or warning to prevent those passing- 
on such street from falling off such embankment, it may 
be judged guilty of negligence, although the width of 
the cut and the height of the embankment were estab- 
lished by the .council, and although the work of grad- 
ing was done in a proper and careful manner. The 
negligence consists, not in the plan of the work, or the man- 
ner in which it .was done, but in the failure to provide suit- 
able protection against accident after the work of grading- 
had been finished. Whether such omission to provide rail- 
ing, etc., was in a given case negligence, depending as it does 
upon many considerations, such as the amount of travel on 
the street, etc., is a question of fact for the determination of 
a jury.” 

In Fritsch vs. Allegheny City, 91 Penna. State, 226, The 
complainant’s horse bad taken fright at the carcass of a horse 
lying in the street, and it was held a question for the jury 
whether the city was guilty of negligence in not removing 
the nuisance. 

In Fopper vs. Town of Wheatland, 59 AVis., 623, it was 
held that where a portion of a highway is so narrow, hedged 
in by an embankment on one side and a fence on the other, 
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that teams could not safely pass each other, the town is 
guilty of negligence, and that a traveler with a team, who is 
injured while attempting to pass another team at such a 
place in the most prudent maimer, is not guilty of contribu- 
tory negligence. 

The case of Bennett vs. Fifield, 13 R. I., 139, cites a num- 
ber of cases pro and con , and holds that if an object calcu- 
lated to frighten horses is left in a highway, after reasonable 
notice, and negligently permitted to remain there by the town 
charged with the repair of the highway, such town in return 
is liable for the injury sustained by a traveler whose horse 
is actually terrified by such object and runs away. In its 
opinion the court says : 

“ This question has been decided negatively in Massachu- 
setts, the courts in that State holding that the town is not 
liable for injury resulting from fright or collision with the 
object.” 

Yet in Stone vs. Hubbardston, 100 Mass., 49, it was held 
that — 

“ If a horse driven with care by a traveler on a highway, 
without escaping from his control, is caused to step out of the 
traveled track by an object within the limits of the way,- 
which would cause an ordinarily gentle and well-broken 
horse to do so, whereby the traveler is brought into contact 
with a defect in the surface of the way, or a place on the side 
of the way defective for want of a railing, and so is injured, 
the town is liable in damages ; but not so, if the shying of the 
horse is caused by a vicious habit, and is at an object which 
would not startle a horse ordinarily gentle and well broken.” 

And in Babson vs. Inhabitants of Rockport, 101 Mass., 93 } 
the case was as follows : 

“ On the trial of an action against a town for injuries 
alleged to have been caused to a traveler by a defect in the 
highway on which he was driving with a horse and carriage, 
the jury were instructed that, for the plaintiff to recover, the 
defect must have been the sole cause of the accident which 
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resulted in the injury; that if the horse became uncon- 
trollable, and was so when the accident occurred, the plain- 
tiff could not recover ; hut that if there was only a momen- 
tary loss of control, and the control would have been instantly 
regained if the plaintiffs carriage had not come in contact 
with the place where the way was defective, then the plain- 
tiff could recover. Held that these instructions were cor- 
rect.” 


And in Cushing vs. Inhabitants of Bedford, 125 Mass., 
526, the case was as follows : 

“ In an action for personal injuries occasioned to the plain- 
tiff, hv reason of a defect in a highway, there was evidence 
that there was a hole in the highway into which the plain-: 
tiffs carriage entered, and by reason of which it was over- 
turned ; that on the side of the road there was a drinking 
trough, painted of a brilliant red color, and of such a 
character that it would and did frighten steady horses ; and 
that it frightened the plaintiff’s horse, causing him to 
spring to one side of the road and to strike the defect in the 
road while so shying, and occasioning the injuries com- 
plained of. It was not contended that the carriage would 
have struck the defect had it not been for the shving of the 
horse from fright. Held, that the evidence would justify the 
jury in finding that the defect in the highway was the sole, 
direct, and efficient cause of the injury.” 


Bassett vs. St. Joseph, 53 Mo., 290, is another well-consid- 
ered case in accord with the case of Bennett vs. Fifield, and 
is followed in Hull vs. City of Kansas, 54 Mo., 598. To the 
same effect is Ring vs. Cohoes, 77 N. Y., 83, in which case the 
horse that ran away was blind. 

And see Ehrgott vs. Mayor of New York, 96 N. Y., 264 ; 
Hampson vs. Taylor, 15 R. I., 83, and Hunt vs. Town of 
Pownal, 9 Vermont, 411. 

In Baltimore and Harford Turnpike Company vs. Bate- 
man, 68 Md., 389, it was held that if the track of a road is not 
made wide enough to allow for the possible shying and starting 
of teams without danger to those traveling with them of being 
thrown over embankments or against obstacles . in or along 


13 


the road, and a horse iii starting or running away, without 
the fault of the driver, is brought in contact with a defect 
within what should be the reasonable limits of the road and 
damage ensues, the managers of the road will be liable. 
The court, speaking by Alvey, chief justice, uses the follow- 
ing language of singular appropriateness to the case at bar 
(pp. 398, 399) : 

“ The accident as proved must be connected with the al- 
leged defect in the road as the cause of the injury. If the 
road in its approach to the bridge was wide enough for 
the customary travel with safety, those traveling using 
ordinary care to avoid accidents, and the injury to the 
plaintiff was occasioned by the want of care or skill in 
driving the horse or by the vicious and uncontrollable 
disposition of the horse, not excited by any defect in or 
unlawful object upon the road, then, unquestionably, the 
plaintiff would not be entitled to recover. J>ut, on the 
other hand, if the road was so narrow at the place of the 
accident as to render it in any degree dangerous or un- 
safe to persons driving horses of ordinary safe habit, but 
which might be liable to shy from the road track, or to take 
fright and to plunge into the side ditch below, then it was 
the duty of the defendant to keep up at least a sufficient 
guard rail or barrier to prevent such accidents. And if the 
accident to the plaintiff was caused, not by his own want of 
ordinary care, but by reason of the existence of such defect 
in the road, and the want of proper guard to avoid accidents, 
the defendant, clearly, would be liable for any injury sus- 
tained. All horses are prone, more or less, to shy or to take 
fright. Indeed it is a part of their natural and prob- 
able habit ; and they are not condemned as being unfit for 
road service, because they are liable to such habit. 
Roads are constructed with reference to this generally 
known or probable habit of horses ; and hence to make a 
road safe, the track must be wide enough to allow for the 
possibly shying and starting of teams, without danger to 
those traveling with them being thrown over embankments 
or against obstacles in or along the road, and, therefore, if 
the track is not wide enough for this purpose, and a horse, 
* in starting or running away, without fault of* the driver, is 

brought in contact with a defect within what should be the 
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reasonable limits of the road, and damage ensues, the man- 
agers of the road will be liable ( Wkart. Neg., sections 104, 
105, 985). There has been some diversity in the opinions of 
judges upon this subject, but the principle maintained by a 
preponderance of decision would seem to be clearly in accord- 
ance with that which we have stated.” 

The case of The District of Columbia vs. Moulton, 15 App., 
D. Cl, 363, — which settles the law that in this jurisdiction the 
municipality may be liable for an accident occasioned by the 
fright of an ordinarily gentle horse at an object in the street 
naturally calculated to frighten horses, even though the 
horse and the vehicle drawn by it may not have come into 
actual contact with the object causing the fright, — instead of 
assisting the appellee is in fact an authority in support of the 
contention of the appellants. 

In that case the District of Columbia had been repairing 
one of the streets of the city of W ashington for a week or so 
before the accident complained of, and in so doing used a 
steam roller, which broke down a day or two before the day 
of the accident, and was left on the street standing as near 
to the curb as it could well be placed. The plaintiff was out 
driving, and his horse suddenly took fright at the machine, 
or something about the machine, and almost immediately 
became unmanageable and would not go past the machine. 
He reared and backed, and in suddenly turning around one 
of the wheels of the vehicle drawn by the horse was crushed, 
the vehicle was overturned, and the plaintiff thrown out, his 
head striking upon the street, and he being seriously injured. 

Mr. Chief Justice Alvey, speaking for the court, in his 
opinion (pp. 377-379) uses the following language, which 
seems to us appropriate to the case at bar and wholly de- 
structive of any claim that the case is authority against the 
appellants : 

“ By the eighth prayer, the defendant asked that the jury 
be instructed that the fact of the plaintiff seeing the roller, 
and thus becoming informed of its position, 1 before the 


accident actually occurred, and in time to have avoided 
the accident, dispensed with the necessity of any other 
notice of the position of such roller; and by the ninth 
prayer, the request was that the jury he instructed 
that if the roller was, at the time of the accident, on 
Park street for the purpose of being used Jm the work 
of repairing that street, then the roller was in no sense a de- 
fect or obstruction ; and if the plaintiff saw it in time to 
have avoided it by going down another street, but, instead 
thereof, attempted to pass the roller, and in so doing his 
horse became unmanageable and overturned the carriage 
and threw the plaintiff out, then he was guilty of negli- 
gence, and was not entitled to recover, and the verdict 
should be for the defendant. 

“ These prayers assumed that the plaintiff knew or ought 
to have known, or had good cause to believe, that his horse 
would become unmanageable and would refuse to be driven 
past the roller. This knowledge, however, he could not be 
charged with in anticipation of the conduct of the horse and 
the happening of tlje accident, and especially not as he had 
reason to rely upon the gentleness and manageable charac- 
ter of his horse. It was the sudden fright of the horse that 
produced the accident, and which could not have been an- 
ticipated from his previous knowledge of the horse. These 
prayers were properly refused. 

• “ The tenth prayer presents a proposition in regard to 
which there has been some diversity of opinion, and espe- 
cially in the later cases in the Massachusetts supreme court, 
and some other courts. By this tenth prayer the court was 
asked to instruct the jury, that if the plaintiff’s horse or car- 
riage did not come in contact with the steam roller on Park 
street, but that the horse was frightened by it, became un- 
manageable, and overturned the carriage at a point in Park 
street some distance from the roller, where the street was 
safe, then the plaintiff is not entitled to recover, and the 
verdict must be for the defendant. 

“ The great weight of authority is so decided against this 
proposition that we can have no hesitation in saying that 
the court below was right in refusing the prayer as an in- 
struction. We have already referred to many of the cases 
upon this subject, and which hold that the municipality is 
liable for an injury occasioned by the fright of a horse at an 
object within the limits of a street or way, although neither 
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the horse nor the carriage came into contact with the object 
producing the fright. Bartlett vs. Hook sett, 48 N. II.,' 18; 
Morsels. Richmond, 41 Vt., 435; Ayer vs. Norwich, 39 Conn., 
376 ; Card vs. City of Ellsworth, 65 Me., 547 ; Foshay vs. Glen 
Haven, 25 Wis.,‘ 288 ; Town of Rushville vs. Adams, 107 
Ind., 475. 

“This tenth prayer, therefore, was properly rejected.” 

It is accordingly earnestly contended that the action of the 
court in directing a verdict for the appellee was error, and 
that the judgment should be reversed. 

Respectfully submitted. 

Henry E. Davis, 

Chas. Cowles Tucker, 

Chas. A. Eccleston, 

For the Appellants. 
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IN THE 


gourt of Appeals of ibe District of Columbia 


No. 1,007. 


MARY E. SWART ET VIR., Appellants, 

vs. 

DISTRICT OF COLUMBIA. 


STATEMENT OF FACTS. 

This is an action instituted by the appellants against the 
District of Columbia on June 10, 1899, to recover damages 
for personal injuries sustained by the female plaintiff on 
March 31, 1899. It appears that the female plaintiff and her 
brother were going down First street northwest, in the city of 
Washington, from the Soldiers’ Home grounds, in a buggy 
drawn by a horse which the brother was driving. First 
street was at the time paved with asphalt from curb to 
curb. The District of Columbia on the day of the accident 
was, and for some days previous thereto had been, engaged 
in laying a sewer through and across First street, and as 
part of the work had cut two trenches in the street, trans- 
versely, but had left uncut between the trenches in the 
middle of the street a portion of the asphalt pavement, 
seven or eight feet wide, for the passage of vehicles. The 
earth taken from the trenches was piled up in four' heaps, 
one along the north side and one along the south side of 
each of the trenches. These piles of dirt were several 
feet in height and several feet in width. There were 
no barricades on either side of the piles of dirt, nor 
was there any covering over the trenches lying between and 
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thus protected by the piles of dirt, except there was along 
or just over the western edge of the easternmost trench a 
piece of board about two inches thick, several feet wide and 
five or six inches in length, or there was lying lengthwise 
over the trench a board sufficiently long to cover the trench 
from end to end, but so narrow that it left a portion of the 
trench uncovered on each side of the board. The plaintiff 
and her brother came down First street from the Soldiers’ 
Home and could see these piles of dirt, and, for some dis- 
tance before reaching the place, could see that an excavation 
had been made. According to the statement of the brother, 
who was driving the vehicle, he saw within a block before 
reaching it, that there had been an excavation, and knew 
it was a narrow place to drive through. The only testimony 
bearing upon the actual occurrence of the accident is that 
of the plaintiff’s brother, Frank G. Ward, who, on page 7 
of the Record, testified, that when the horse got to the pile 
of dirt it shied; that he could not tell at what the horse 
shied ; that when the horse shied he went towards the east, 
and that carried the left front wheel of the buggy on one of 
the piles of dirt; that the horse trod on the board covering 
one of the trenches, and its left hind leg went into the trench; 
that it was not the struggle of the horse to get his foot out that 
caused the buggy to overturn , but the buggy was overturned 
by one of the wheels running up on the pile of dirt; that the 
horse did not start to ruu until after the buggy had turned over , 
and Mr. Ward thinks the horse was induced to run then by 
the screams of his sister. 

At the close of the plaintiff’s testimony, on motion of 
defendant’s attorneys, Justice Cole, who presided at the 
trial, instructed the jury to find a verdict for the defendant 
on the ground that the testimony failed to show that the 
defendant had been guilty of any negligence which occa- 
sioned the accident. To the granting of this motion, the 
plaintiffs excepted, and the case is brought to this court to 
review that action. 
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The plaintiff’s declaration contains two counts. The 
first count alleges that the defendant wrongfully permitted 
the street to be dug up, and wrongfully permitted earth to 
be piled up on each side of the excavation of a character 
calculated to frighten horses passing along the highway ; that 
the defendant negligently permitted the excavation to 
remain uncovered; that the plaintiff, while being drawn by 
a horse of reasonably gentle disposition, driven with due 
care, the horse became startled and took fright at the piles of 
earth, which caused it to shy, so that one foot of the horse 
slipped into the excavation, by reason of which slipping and 
falling, the vehicle was caused to be upset and overturned. 

The second count alleges that the defendant negligently 
and wrongfully caused or permitted First street to be dug up, 
excavations to be made therein and earth to be piled up on 
each side of the excavations, which excavations were wrong- 
fully permitted to remain open and unguarded; that the 
plaintiff, while driving and passing along the street in a 
buggy drawn by a horse, when passing the excavations, one 
or more of the feet of the horse slipped into the excavation — 

“by reason of which slipping and falling, the plaintiff 
was thrown violently to the ground and the vehicle 
overturned upon her,” etc. 


BRIEF OF ARGUMENT. 

The plaintiff bases her right to recover in the first count 
of the declaration upon the ground that the piles of dirt 
excavated by the authorities were objects naturally calcu- 
lated to frighten a reasonably gentle horse, thereby causing 
the horse in the buggy in which she was riding to become 
frightened, causing him to shy and put his foot in the exca- 
vation, and that, this caused the buggy to overturn. 

We can not see any ground for claiming that the testi- 
mony adduced at the trial justifies a recovery under that 


count. There was no testimony tending to show that the 
piles of dirt were of an unreasonable height or of an unusual 
shape, or that for any other reason they were naturally 
calculated to frighten reasonably gentle horses, nor that the 
plaintiff’s horse was frightened thereat; nor that there was 
anything else on or near the street, for which the defendant 
was in any way responsible, to occasion its fright. 

Nor can we see how any recovery could properly be had 
under the second count of the declaration. 

The basis of recovery as set forth in that count is that 
the authorities negligently incumbered the street by several 
piles of dirt and had made an excavation therein, which 
they had negligently permitted to remain unguarded, in 
consequence of which fact the horse driven by the plaintiff’s 
brother, wdien passing between the two excavations, slipped 
one or more feet into the excavation — 

11 by reason of which slipping and falling of the horse , 
the plaintiff was thrown violently to the ground and 
the said vehicle was overturned upon her.” 

The testimony failed wholly to support that theory. On 
the contrary, it appears by reference to the testimony of 
Frank G. Ward (Rec., p. 7), a brother of the plaintiff, who 
was driving the buggy at the time of the accident, and 
whose testimony alone relates to the actual happening of 
the accident, that after the horse had shied, its left 
hind foot went into the trench ; that when the horse shied, 
it carried the wheels of the buggy on the pile of dirt, and that 
it was the running up of the wheels upon the pile of dirt which 
caused the overturning of the buggy , and that “the buggy ivas 
not overturned because of the struggle of the horse to get his left 
hind foot out of the excavation that the horse did not start 
to ran until after the buggy had turned completely over, 
and that it must have been the plaintiff’s screams that 
startled the horse. 

We have, therefore, a case where it is claimed in the 
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declaration that the cause of the accident was the slipping 
of the horse’s feet into an excavation negligently permitted 
to be unbarricaded, and a case, as proven by the testimony, 
that the excavation itself had no connection whatever with 
the overturning of the buggy and of the injury to the 
plaintiff. She did not fall into the excavation; nor did her 
horse fall into the excavation; nor could, by any possibility, 
the efforts of the horse to extricate one of its legs from the 
trench have caused the buggy to overturn. That is a per- 
fectly obvious fact, and it impressed the court 'below. The 
only testimony in the case relating to the occurrence of the 
accident attributed the overturning of the buggy exclu- 
sively and solely to the wheels going up on the pile of dirt. 
That testimony is also in accord with the obvious fact that 
the efforts of a horse standing on three legs to remove its 
fourth leg from a hole into which its leg had slipped, could 
not have been the cause of overturning the buggy. 

These considerations are important because they dis- 
tinguish this case from every one of the cases cited by ap- 
pellants’ attorney. If the plaintiff’s horse, being frightened 
from any cause, and not being vicious or unmanageable, 
had fallen into this excavation, which had been negligently 
permitted to be unguarded, the defendant would doubtless 
be liable; or, if the plaintiff’s horse had become frightened 
at an object in the highway, negligently permitted to be 
there by the authorities, and had thrown the plaintiff to 
the ground, under the decision of this court in the Moulton 
case, there could be no question as to the liability of the 
defendant; but this case is essentially different. There was 
no attempt to show that the work was being done in a 
negligent manner. The excavation of the street for the 
purpose of laying a sewer was a lawful public work. There 
is no evidence that the manner in which the dirt was piled 
. was negligent or that its shape or size caused the plaintiff’s 
horse to become frightened. The simple fact is that from 
some unknown cause, as the plaintiff’s horse approached 


this excavation, it shied, causing the wheels of the buggy 
to go up on one of the piles of dirt and to overturn the 
buggy, and the slipping of the horse’s foot into the hole 
had absolutely nothing to do with the accident. That was 
the view taken by the justice of the court below, who heard 
the testimony, and who heard and carefully considered 
substantially every case now relied upon by appellant’s 
counsel If the horse was frightened at the pile of dirt, in 
the absence of proof showing such pile to be of an unusual 
character, naturally calculated to frighten a horse, there 
can be no liability on the part of the District, if the horse 
ran away and the plaintiff was thereby injured. 

For the purpose of indicating the distinction between the 
case under consideration and the cases cited in the appel- 
lants’ brief we desire to briefly review such of them as relate 
to the branch of the case now under consideration. 

In the case of Houfe vs. Town of Fulton, 29 Wis. 297 
(page 7, Appellants’ Brief), the plaintiff’s horse, in passing 
over a bridge without guards, fell from the side of the bridge 
into the river, there being no want of prudence on the part 
of the driver. The case at bar would be parallel to that 
case if the plaintiff’s horse or the plaintiff herself had fallen 
or been thrown into the unprotected ditch. 

In the case of Palmer vs. Inhabitants of Andover, 2 Cush. 
600, the facts were somewhat peculiar. There was no rail 
or barrier to protect travelers from falling into a mill pond. 
A nut on a wagon became loose, the shaft of the wagon be- 
came detached, the horse ran away and fell into the mill pond. 
It appeared that the horse would not have fallen into the 
mill pond except for the negligence, which fully appeared, 
of the town authorities in failing to provide proper barriers 
along the pond. The court said: 

“The alleged defect in the highway relied upon in 
making out the case against the defendant was the 
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want of a guard or barrier ... at the side of 
the mill pond.” 

There, again, it will be observed that the horse fell into 
the pond. Had the plaintiff’s horse, in this case, fallen, or 
the plaintiff himself been thrown, into the ditch, in conse- 
quence of the negligence of the city authorities in failing to 
properly barricade the same, no matter what occasioned the 
fright of the horse, the cases would perhaps be parallel. 

In the City of Joliet vs. Verley, 35 111. 58 (p. 8, Appel- 
lants’ Brief), it appeared that steps leading from an abut- 
ment of a bridge across a canal were so situated that no 
approach could be made or constructed, which would have 
been safe for the passage of travelers. The court held that 
it was gross violation of duty on the part of the city, in 
view of this fact, to undertake to make one. The city 
built a narrow passageway for foot passengers across the 
bridge without guards or railings. . The approach to the 
bridge was made of boards which had become loose and 
tilted, and was so narrow that two persons could not pass. 
The plaintiff, in attempting to pass, caught her dress in a 
nail in the bridge, stepped on a loose board in attempting 
to disengage it, when the plank tipped and she was thrown 
into the water. There, again, but for the negligence of the 
authorities in failing to maintain a proper guard or rail on 
the bridge the plaintiff would not have been injured. 

In the City of Lacon vs. Page, 48 111. 489 (p. 8, Appel- 
lants’ Brief), there was a defect in the highway consisting 
of an imperfectly covered drain into which the wheel of the 
plaintiff’s wagoii went, causing the injury. That case also 
is also for the same reason different from the case at bar. 

In the City of Rockfield vs. Russell, 9 111. App. 229 (p. 8, 
Appellants’ Brief), the plaintiff’s horse jumped into the water 
from a bridge because there was no railing or guard on the 


south side of the embankment. In that case the court used 
the following language, which would seem to be against 
appellant’s contention : 

“If the injury would not have been caused but for the 
defect in the street, the city would be liable.” 

The court also said that if a railing sufficient to secure 
ordinary travelers from injury would not have prevented 
the plaintiff’s horse from going over the embankment be- 
cause of his violent conduct at the time, the city would not 
be liable although there was no rail ^whatever, because in 
such case it could not be said that the defect caused the 
injury. 

This case is directly within that principle, and if but for 
the defect in the street, which in this case consisted of an 
uncovered excavation, the injury to the plaintiff would not 
have occurred, the defendant would be liable; but the de- 
fect in the street in this case did not occasion the injury to 
the plaintiff. The alleged defect or obstruction in this case 
does not consist of the piles of dirt, because they were 
properly and lawfully there. Moreover, it could not be 
claimed that there is any liability on the part of the Dis- 
trict because it did not have the piles of dirt barricaded in 
the day time. 

In the City of Atlanta vs. Wilson, 59 Ga. 544 (page 9, Ap- 
pellants’ Brief), the plaintiff’s horse was being driven along 
a street, became frightened, ran away and threw the buggy 
down the embankment which had negligently been left un- 
protected. The court held in that case that the negligence 
of the city in failing to erect any rail or guard was the . 
cause of the injury. In this case the failure to wholly 
cover the excavation was not the cause of the injury. 

In Clinton vs. Howard, 42 Conn. 294, it appeared that 
there was an object in the highway, placed there by the 
city authorities, naturally calculated to frighten a horse of 
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ordinary gentleness. The plaintiff’s horses became fright- 
ened at this obstruction, ran away and injured the plaintiff. 

That case is analagous to the Moulton case decided by 
this court. The horse in that case became frightened at 
an object naturally calculated to frighten horses>of reason- 
able gentleness, which, it was claimed, had been negligently 
permitted to obstruct the highway. In that case the plain- 
tiff was not injured by falling against or running into the 
obstruction. But both cases in that respect wholly differ 
from this case because there was no object in the street 
naturally calculated to frighten a horse. If there had been, 
it would not matter whether the injury to the plaintiff 
resulted from falling into the excavation, running against the 
obstruction or being merely thrown to the ground, because 
the basis of the right to recover in such a case is the negligent 
conduct of the city authorities in permitting the street to be 
obstructed by an object naturally calculated to frighten 
• reasonably gentle horses. 

In Baldwin vs. Greenwoods Turnpike Co., 40 Conn. 238 
(page 9, Appellants’ Brief), the plaintiff’s horse ran away 
and fell from the bridge , across which it was crossing, in con- 
sequence of a defective rail on the bridge. That case, like 
several others cited by appellant’s counsel, wholly differs from 
the case at bar. As heretofore indicated, the case at bar 
would be parallel if the plaintiff herself or her horse had 
been thrown or had fallen into the excavation, or if without 
negligence, the plaintiff’s horse had slipped into the uncov- 
ered excavation, and its struggles to extricate itself had 
caused the injury to the plaintiff. 

The case of Union Pacific RR. Co. vs. McDonald, 152 
U. S. 262 (page 10, Appellants’ Brief), surely has no bearing 
upon the case at bar. There the railroad company operated 
a coal mine within a few feet of its depot and deposited 
close by its track a large quantity of coal slack, which kept 
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continually burning under its surface and the fire was con- 
cealed b y a covering of ashes; the company was required 
by statute to fence the slack piles as against cattle and 
horses, but omitted to do so, and the plaintiff, a lad about 
12 years of age, becoming frightened at the threats of other 
boys, ran along the narrow path skirting the slack pit, and 
in attempting to pass some persons near the edge of the pit 
slipped and went into the burning slack, having no pre- 
vious knowledge of the existence of the burning slack. The 
company was held to be guilty of negligence in leaving 
unguarded the slack pit, into which the lad fell. This, like 
the other cases cited by appellant’s counsel, is essentially 
different, because if the injury to the plaintiff in this case 
had resulted from the falling of the plaintiff or her horse 
into the uncovered and unprotected excavation, she would 
probably be entitled to recover. 

InWyndott vs. Gibson, 25 Kansas, 164 (Appellants’ Brief, 
page 10), the city in grading a street, left a high and steep 
embankment without railing, light, or other guard, and the 
plaintiff w*as precipitated into the excavation. 

In Fritsch vs. Allegheny City, 91 Penna. St. 226 (Appel- 
lants’ Brief, page 10), the plaintiff’s horse became frightened 
at the carcass of a horse left in the street, became unmanage- 
able, ran away and injured the plaintiff. The court held in 
that case that this was an obstruction in the street which 
had become an undoubted nuisance, and w r as well calculated 
to frighten a reasonably gentle horse, In that case the in- 
jury was not sustained by falling into an excavation or run- 
ning into an obstruction, but is substantially the same as 
the Moulton case, and, indeed, was cited by this court in the 
Moulton case in support of its opinion. 

In Fop per vs. Town of Wheatland, 59 Wis. 623 (Appel- 
lants’ brief, page 10), there was a highway so narrow and so 
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hedged in by an embankment on one side and a fence on 
the other that two teams could not safely pass, and the 
plaintiff, in attempting to pass another team, in a prudent 
manner, suffered injury. It also appeared that the ap- 
proaching team with which the plaintiff’s team collided 
could not be seen until very near the place of accident. We 
fail to see the bearing of that case upon the case at bar. 

In Bennett vs. Fifield, 13 R. 1. 139 (Appellants’ Brief, page 
11), the question presented for consideration was whether an 
object, calculated to frighten horses, left in a highway and 
negligently permitted to remain by the authorities after 
notice, imposes liability upon the city where a horse is 
actually frightened by it, runs away and causes injury. 
That also substantially is the Moulton case, and is not 
parallel to the case at bar. 

In Stone vs. Hubbardston, 100 Mass. 49, cited by appel- 
lants, there was an object within the limits of the highway, 
calculated to frighten horses of ordinary gentle disposition, 
which had been negligently permitted to obstruct the high- 
way. A horse became frightened at this object, causing 
the plaintiff to be thrown outside of the way, which had 
negligently been permitted to be without guards or bar- 
ricades. This case also is different from the case at bar. 
It, however, embraces in a single case the two features 
which are found to exist separately in the preceding cases, 
neither of which exist in this case; that is to say, an ob- 
struction in the highway naturally calculated to frighten 
horses of ordinary disposition, which caused the plaintiff’s 
horse to shy, thereby causing the injury; and, secondly, 
a frightened horse throwing the plaintiff down an unbar- 
ricaded embankment, which had been negligently left 
unguarded by the municipal authorities, and but for which 
fact the injury to the plaintiff would not have occurred. 


In Babson vs. Rock port, 101 Mass. 93 (page 11, Appel- 
lants’ brief), there was a gap in a wall which had been 
constructed by the city authorities to guard an excavation. 
This gap was negligently permitted to remain without bar- 
ricades and the plaintiff’s carriage went through this gap. 
The court in that case said : 

“ In order to render a town or city liable on ac- 
count of an accident happening on a highway, it 
must happen to a traveler and the defect in the way 
must be the sole cause of the injury.” 

That case would seem to be an authority against the ap- 
pellant, because the alleged defect in the way in this case, 
consisting of an uncovered trench, was not the sole or 
contributing cause of the injury to the plaintiff. 

In Cushing vs. Bedford, 125 Mass. 526, there was a hole 
in the highway, negligently permitted to remain unguarded, 
in which the plaintiff’s carriage entered , , and by reason of 
which it was overturned. That case further possessed the 
‘ additional element of an object on the side of the road of 
such character as is calculated to frighten a steady horse. 
In that case the court said that the evidence justified the 
jury in finding that the defect in the highway was the sole, 
direct and efficient cause of the injury. That is the only 
theory on which a recovery was permitted. That, likewise, 
would seem to be an authority against the appellant, be- 
cause the defect in this case, consisting of an uncovered 
excavation, was not the sole, direct and efficient cause of 
the injury to the plaintiff. 

The appellants’ counsel seem to rely principally upon the 
case of Baltimore and Harford Turnpike Co. vs. Bateman, 
. 68 Md. 389, but that case also is clearly distinguishable 
from this case and tends to support the position asserted by 
appellee, and not that maintained b} r the appellants. 

In that case the plaintiff’s horse became unmanageable, 
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and as he approached the bridge the horse left the road and 
turned the vehicle into a side ditch, which had been negli- 
gently permitted by the authorities to remain without guard 
or rails. The horse and wagon did not get upon the bridge. 
The road was a very narrow one. The court, speaking by 
Chief Justice Alvey, said: 

“The whole question is whether the narrowness of 
the roadbed and the failure of the defendant to keep 
and maintain a sufficient guard-rail on the side of 
the road as it approached the bridge, constituted 
such a defect and w r ant of safety in the road as to 
render the defendant liable, if but for the width of the 
road and proper guard-rail, the accident to the plaintiff 
would not have occurred” 

The court further said: 

“ The accident as proved must be connected with 
the alleged defect in the road as the cause of the injury. 
If the road, in its approach to the bridge, was wide 
enough for customary travel with safety to those 
traveling and using ordinary care to avoid accident, 
and the injury to the plaintiff was occasioned by the 
want of care and skill in driving the horse, or by the 
vicious and uncontrollable disposition of the horse, 
not excited by any defect in or unlawful object upon 
the road, then unquestionably, the plaintiff would not 
be entitled to recovery.” 

We rely upon the two propositions thus asserted, and we 
claim that in order to entitle the plaintiff to recover, it 
was essential for her to show that but for the uncovered 
trench the accident to her would not have occurred, and in 
this she wholly fails; on the contrary, she distinctly shows 
that the uncovered trench was not the cause and did not in 
> any sense contribute to the accident. 

Again, applying the second clause of the opinion above 
quoted, the roadway, left unobstructed, in this case, was" 
wide enough for the customary travel, having regard to 
f the fact that the authorities were on that day and for some 
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days preceding had been actually engaged in a lawful 
public work; that it was wide enough for customary travel 
with safety to those using ordinary care and driving ani- 
mals which they were able to control. The horse, in this 
case, was not excited by any defect in or unlawful object 
upon the highway. While not appearing with certaint}^ 
what caused his fright, it would seem that he became 
frightened at the piles of dirt, but the piles of dirt were not 
defects in or unlawful obstructions upon the highway. 

As bearing upon this case, we refer to the case of District 
of Columbia vs. Ashton, 14 App. D. C. 577, where this court 
used this language : 

“There can be, of course, no question of the right 
of the defendant, the municipal government of the 
District of Columbia, to use the streets of this city 
for the purpose of constructing sewers under the 
beds thereof; nor can there be a question of the right 
of the municipal authorities to employ and use the 
most improved and best adapted means and appli- 
ances for the execution of the work of improvement. 
And so the agents and contractors of the municipal 
government have the same right to employ and use 
the most effectual and best adapted instrumentalities 
for accomplishing the work of improvement, that* the 
municipal government itself could use or employ in 
such work. The making of culverts, drains and 
sewers upon or under the surface of the streets by 
the municipal authorities are among the ordinary 
powers of such Governments over the public streets 
of the city; and such power may be exercised when- 
ever deemed proper except where it may be restricted 
by express legislation. And while such improve- 
ments are in course of construction, all persons using 
the streets must take notice of the work; and in their 
use of the street must exercise their ordinary powers 
of observation, and not recklessly or unnecessarily 
incur risk; and where the nature or condition of the 
work, and the implements employed therein, obvi- 
ously require care on the part of those using the 
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street., special care and caution may be reasonably 
insisted upon, in order to avoid the risk of accident; 
and, if a party recklessly or needlessly incurs a risk 
of danger and suffers thereby, he can have no rem- 
edy, as against the municipality. The only restric- 
tion upon the exercise of the municipal authority 
over the streets in making public improvements 
therein is, that the work shall be done in a proper 
and reasonably careful manner to avoid injury, and 
that the means or instruments employed in doing 
the work shall be reasonably adapted to the accom- 
plishment of the undertaking, and not be of an unnec- 
essarily dangerous character.” 


In that case, as this court said, there was no attempt to 
show that the tressle with which the plaintiff collided, was 
not a proper instrument or structure to be employed in 
carrying on the work of excavating the seiver, and the only 
objection urged to it was that there was a projecting timber 
that approached too near the passing car. So, in this case 
there was no attempt to show that the manner of excavating 
this sewer was improper, that the piles of dirt were im- 
properly maintained or unreasonably permitted to remain 
in the highway so as to become a nuisance. Moreover, in 
the Ashton case, the plaintiff came in actual contact with 
the alleged improper obstruction on the highway. In this 
case, the plaintiff did not fall into or come in contact with 
the alleged defect in the highway, nor did the slipping of 
one of the horses’ feet occasion the overturning of the buggy. 
As Mr. Ward, the driver, says — 

“ the buggy was not overturned because of the struggle 
of the horse to get his left hind /oot out of the ex- 
cavation, but by the wheel running up on the pile of 
dirt” (Rec., p. 7). 

In District of Columbia vs. Moulton, 15 App. D. C. 363, the 
plaintiff’s horse became frightened at a steam roller which 
had been permitted to remain an unreasonable length of 


time, according to the plaintiff’s claim, on Park street in 
Mt. Pleasant, causing the plaintiff to be thrown to the side- 
walk. In that case, the plaintiff did not actually come in 
contact with the obstruction, but there existed, as existed 
in a number of cases relied upon by the appellant, an object 
in the highway, which had been permitted to remain so 
long as to constitute an obstruction or nuisance naturally 
calculated to frighten reasonably gentle horses, and the 
plaintiff was permitted to recover. The court said : 

“The object must be of such a nature as to be 
naturally calculated to frighten horses of ordinary 
gentleness, and it is incumbent upon the plaintiff to 
make it clearly appear that the object in the street 
was calculated to produce fright in horses of ordi- 
nary gentleness, . . . for it is not against capri- 

cious and fractious horses that a municipality is 
required to guard. The onus of these facts is upon 
the plaintiff, and, in a doubtful case, the recovery ought 
not to pass against the municipality. It is only where 
there is a plain and obvious neglect of duty on the part 
of the municipal agents that liability can arise in 
such cases as the present.” 


The court, in its opinion, referred to cases where, under 
the circumstances of those cases, the objects causing fright 
to horses, were undue obstructions of the highways. 

The court also referred to the fact that there could be no 
question of the lawfulness of the use of the roller in the 
repair of the street and of its being allowed to remain on 
the street a reasonable length of time after it became dis- 
abled, but that it was the alleged non-exercise of reasonable 
diligence in removing the roller, which was the gravemen 
of the case. In this case no claim is made that the piles of 
dirt or the excavations themselves were naturally calcu- 
lated to frighten horses, nor that the piles of dirt themselves 
constituted an undue obstruction of the highway. It 
simply happens that there was an excavation into which 
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one of the feet of the plaintiff’s horses slipped, but which 
in no way contributed to the accident. The trouble had 
all occurred before the horse’s foot slipped into the excava- 
tion. The horse had shied, causing the buggy to go up on 
a pile of dirt, and that caused the buggy to overturn, and 
after the buggy had overturned and the plaintiff had been 
thrown to the ground, her screams frightened the horse and 
caused it to run away. 

A horse, while a noble animal, is at the same time foolish 
and erratic, and the public authorities could not guard 
against its conduct under all circumstances. It is apparent 
that at the very bottom of the matter, the cause of the acci- 
dent was the shying of the horse. Under such circumstances, 
as emphasized by this court in the Moulton case, recovery 
ought not to pass against the municipality, unless there was 
a plain and obvious neglect of duty. There was no plain 
and obvious neglect of duty in this case which could, under 
the evidence, be regarded as the efficient cause of the plain- 
tiff’s injury. 

Moreover, there was abundant room afforded for the safe 
passage of vehicles, and the authorities seem to regard that 
as sufficient. 

Dillon on Muuicip. Corp., Vol. 2, Sec. 1011. 

Dist. of Col. vs. Moulton, 15 App. D. C. 675. 

It is respectfully submitted that the judgment of the court 
below was correct and should be affirmed. 

ANDREW B. DUVALL, 

CLARENCE A. BRANDENBURG, 

Attorneys for Appellee. 


